






Honorable Henry H. Fox , Jr . 

rixes the tor3 or the office of county 
counselor of st . county, to which 
office the respondents bad the rieht, 
i n January, 1925, to appoint a count y 
counselor , to a terQ of two years , be

January 1 , 1925, the order of 
respondents on January 3, 1925, 
i ng Jolm A. .Jolan as county counselor 
for s t . Louis count y was a valid and 
l awful order and the trial court very 
properl y refused to quash such order . " 

Section 2 of t bs Act of 1887, referred to in the quoted 
excerpt , read as follows: 

"Immediately upon the going into effect 
ot this act t he county court of such 
county may, in their discretion, appoint 
a county cownselor, who shall enter 
upon the discharge his duties at 
once , and shall discharge t he duties of 
said office until the f irst day or 
January, 1889, and until lrls successor 
is dul y appointed and qualif i ed, and 
thereaft er a successor shall be appoint
ed, who shall hol d nis office as is 
provided i n section one of i,;his act . " 

From the f oregoing it is qulte apparent that in all 
counties affected by the original count y counselor ' s act 
the term of such offlcer on January l of the odd 
numbered calendar years and terminated on December 31 of the 
even numbered calendar years , and that without regard to the 
date upon which the original appointments i n the various 
c ounties had been firs t made . ve , therefore , are of the 
opinion that throughout t he en tire period trom the date of 
passage of t he original county counselor ' s act mentioned , 
supra , until the a doption of the Constitution of 1945, 
t here was in existence , either i n fact or potenti.ally, the 
office of county c ounselor in Jackson County with a term 

and ending in accordance with the above rule . 

lth tho adoption of the Constitution of 1945 a new 
question presented itself . The constitution became effective 
on uarch 30, 1945. As t he situation then existed in Jackson 
County, there was a county counselor whose term would not 
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expire until December 31 , 1946 . In connection with t his 
phase of the opinion we direct your attention to Section 
3 of the s chedule appended to t he constitution of 1945 . 
I t reads as follows: 

"E!'fect on existi.ng terms of office . 
--The terms of all persons holding 
public office to which t hey have 
been elected or appointed at the time 
this Constitut ion Shall take effect 
shall not be vacated or otherwise 
affected thereby." 

The provision quoted , as we view it , had the effect 
of preserving the tenure of the incumbent of the office of 
county counselor in Jackson County until the expiration of 
the t hen current term, to- wit : December 31, 1946. support 
is given this construction by virtue of the opinion of the 
Supr eme Court in state ex inf . Taylor, Attorney General , v . 
Kiburz , reported 208 s . w. (2d) 285 . There in construing 
the effect of section 3 of the Schedule , quoted supra , that 
court said, l . c . 288: 

"* ·:f. -:~o ll 3 of the Schedule says • 
•The terms of all person. holding 
public offi ce t o which they have 
been elected or appointed at the 
time t b.ta Constitution shall take 
effect shal l not be vacated or 
otherwise affected thereby. • This 
provision was intended to protect 
t h e then incumbents , and conferred 
upon them the right to h old for the 
remainder of t heir respective terms; 
but it has n o reference to their 
successors because it does not pur
port to speak with referen ce to t he 
office itself . * * *" 

It remains to also inquire as to the effect of the 
adoption of the Const itution of 1945 upon section 2 of the 
act found Laws of 1887, pages 129 to 131 , inclusive. This 
is of significance for the reason that in the case previously 
mentioned , viz ., State ex rel . Jones v . Smiley et al. , 
Judges , 300 s . w. 459 , t he fact that such Section 2 was still 
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in force at the tit:!S the opinion in that cf.lse as written 
was dt'>clared by the court to bo tho u~tBl'Ll! .. ning factor in 
the conclusion renchad . 

We have examined the acts of the intervening General 
As semblies and do not find any repeal having been effectuat ed 
of Section 2 of t he ac·.; found' La s of tfiAsvuri , 1887, pages 
129 to 131, in the per iod between the date of the decision 
and t he present da~e . 

To determine whether or not ~he adopt ion of the 
con stitution had the effect of repeal ing this section we 
must again r e sor ... to tbe Schedule appended t o the Constitu
tion of 1945. ~e dir ect your atten tion to section 2 of 
such Schedule , which reads as follows : 

"Ef fec t on e.xlsting laws .--Al l l aws 
in forc e at tne tl "1.8 ot the adoption 
of t nis Cons t itution and consistent 
there\1ith snall rema.ln in ful l force 
and oflec t until amended or r epealed 
by the ~eneral asae~ly. All l aws 
inconsistent witn t his Constitu t ion, 
w1less sooner repeal ed or awended t o 
conform with t his Consti~~tio~ , rinall 
remain in full force and effect until 
July 1 , 1946. " 

I..'1. viow of the f act th. t Se~tio.a 2 of the act found 
Laws of Kissoari , 1887, pages 129 to 131, ls ln no wise 
i nconsis tent with any of the provisions of the Co1stitution 
or 1945, we are of the opini on that suCh section ye t re~ains 
in ful l force and effect . ~nerefore , the adoption of the 
Constitution of 1945 a id not affec t the office ot count y 
counselor as it then exi s ted i n Jackson Count y . 

~To ac t ion was taken by any General .\ssembly conveni ng 
subsequent to the adoption of the constitu tion of 1945 wit h 
respect to county counselor s generally unt il the pas sabe of 
an ac t of t~"le 64t h GenBro.l Assembly, f ou..lld Laws ot ' i aso.r i , 
1947. Volume I I , pabe 210, effective JUly 18, 1948 . It is 
appar ent that t his act was passed pursuant to t he directive 
contained i n Section 8, Ar ~1cle VI. Constitution of 1945. 
readi~ as follows : 

"Classif icatlon of co1.1nties- - unifor m 
l aws.--Provision shall be made by 
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general la s for the or6 anization and 
classification of counties except as 
provided i n this Consti tution . The 
number of classe s shall not exceed 
four , and the organization and powers 
of each class shall be defLned by 
general la s so that all counties 
within the same class shall pos sess 
the same powers and be subjec t to the 
s~e restrictions . A l aw applicable 
to any county shall appl y to all 
counties in the class to which such 
county belongs . " 

You wil l observe that the r epealing porti on of this act 
did not refer to nor purport in any manner to r epeal Section 
2 of the act found Laws of 1887, pages 129 to 131. 

The newly enacted county counselor ' s act read in part 
as follows: 

"Section 12990. Law department established 
in first-class counties--appointment , 
qualifica tions , and salary of count y 
counselor .--There is hereby established 
in counties of the first class a law 
department , and the county court shall 
appoint and commission , as other officers 
are co~nissioned , a county counselor 
who shall be in ch arge of the law depart
ment and who shall possess the qualifica
tions required by law of judges of the · 
circuit court. The salary of the county 
counselor shall be 65oo .oo per annum, 
payable monthl y . 

* * * 
" Section 12992 . Ter m of of.fice--appoint
ment of assistants.-- The county counselor 
shall hold office for a term of two years 
and until h is successor is duly appointed, 
eo~ssioned and qualified, ~ * ~" 

\fuat was the legal effect of the passage of t hese 
statutes? Primarily, it brought the laws relating to the 
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office of county counselor int o har mony with the constitu
t ional provision, quot ed supra. Comparison of the prior 
acts relating to the same office i ndicates t hat no 8Ubstantial 
change was made in the office itself or the duties ther eof . 
Th ose duties remained subst&ntiall y those at all times dis
charged by t he count y counselor , viz ., the rendering of legal 
advice to the various divisions of count y government and 
officers upon mat ters of a civil nature and the r epresentat ion 
of the count y 1n civil li tigation. We do not believe that 
the repeal and re-enactment had the effec t of creating a new 
office. The general rule is that the mere repeal of an act 
creating an office and the continuation of t he duties 
previously discharged by anothe r officer or by one filling 
an office mentioned in the ~a-enacting statutes does not 
create a new office . To this effect see 67 C. J . s ., " Officers , " 
Section 9, citing Allen v . u. s. Fidelity and ouarant7 _ 
Company, 109 N. E. 1035 (Ill . ), and State v . Powell , 142 ~ .E . 
401 {Ohio) . 

It has further been hel d that the r epeal of a statute 
creating an office and the r e- enactment of a roplacament 
statute, containing provision f or appointment, doas not create 
a new office when t he old duties are continued nor is re
appointment of t ho then incumbent required . 

In Ford v . Boyd Count y , 197 N. 1. 953 ( lTebraska) the 
Supreme Court of Nebraska had for consideration that precise 
situation. In disposing of the contention that the then 
incumbent of an office must necessarily be reappointed the 
court said: 

"Defendant contends t ha t plaintiff ' s 
appoin~ent was valid only until the 
taking effect of section 2395, Comp. 
st . 1922, and that thoreafte.t' she was 
not authorized to act as clerk of the 
county court, because she was not re
appointed and t here was no approval of 
the appointment n or salary fixed by t he 
county board after the new act took 
effect. e think this position ia 
untenable . The law in force in 1919 
authorized the appointment of an assist
ant to act as clerk of the county court , 
and further provided t hat such appoint
ment should be approved and salary 
!'1xed by the county board. th1le the 
l aw of 1919 was repealed, yet these 
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provisions , 1~1 effect , \Tero carried 
forward and re- enacted into the la~ 
of 1921 . The provis ions of section 
2395, rela!fVe to tno appOij t ment of 
i'CI'i..-.--rk.;.. of the couiit'f court and the 
?ixins orsa!iry, was but a cont !iiiia
tlon of~e law pr~oUirz-ln force . 
trn<I'<i'r--ehe circumata11ce::J , no new 
appointment was no ccssar~- ~aai 
Coun t y v .wrlght, 86 ;reb . 34 , 25 
N .. N. 62'6., -,o eye • 1223 . " 

( E,'mphasi a ours.) 

The General Assembl y itself recognized the desirabilit y 
of continuing t he terms of the variou~ county counsel ors as 
they then existed by incorporating in the act Sect ion 12993, 
reading as follo s: 

"Lnw does not affect present incum
bents .--Any count y counselor here t o
fore appolnted and com.'Ui sstoned and 
now acting under the provl sions of 
Artlcle 4 of Chapter 85 of t~e fievised 
s tatut es of .'!issouz•i , 1939 , or under 
the pr ovisions of said Articl e and 
Chapter as amended , Laws of tissouri , 
19 '~ , page 317, shall contlnue in 
office unt il the axplrat lon of his 
co1nrn.lssl on and until a successor is 
dul y appointed and commissi oned under 
the provisi ons of th is Act . " 

It , therefore , becomes necess~ry to re- examine the 
situati on as it existed i n Jackson count y following the 
passage of t he legisl ative act referred to. 

There then existed i n Jackson Co~ty the offi ce of 
county counsel or having a term expiring on December 31, 1948 , 
de termined l n accordance with the I·ule declared i n state 
ex rel. Jones v . smil ey et al . , Judges , 300 s •• 459 . That 
ter m of office vas specifically preserved by Sect ion 12993 , 
cited supra. It must also be kept in mind that, as we have 
pointed out hereto~ore , Sect ion 2 of tho act found Laws o~ 
1837, pages 129 to 131, was still in fUll force and effect, 
definitel y fixing the end of each ensuing torm as bei ng 
the 31s t day of December in the even numbered year s . 
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. It is our opinion that t his precise condition continued 
t o _exist, and t hat the last term prior to the date of t his 
opinion of the county counselor of Jackson Count y expired on 
the 31st day of December , 1952 . It is our further opinion 
that at any time thereafter the county court of Jackson 
County was empowered t o appoint a county counselor for the 
ensuing term to end on t he 31st day of December, 1954. 

That the conclusion we have reached is in accord with 
common law principles and with the public policy of the 
s tate of Missouri appears from what was said in State ex rel . 
Rosenthal v . Smiley et al ., Judges , 263 s . ~ . 825, l . c . 828 , 
from which we quote: 

"* * * It is a rule of the common law, 
founded in sound public policy, that 
•the appointing power cannot forestall 
the ri&hts and prerogatives of their 
own successors by appointing successors 
to office expir ing after their power 
to appoint has itself expir ed.' -r.- -~ ·:to" 

This sa.ue public policy was reiterated in State ex rel . 
Jones v. Smiley et al ., JUdges , 300 s . u . 459, l . c . 464, 
.therein t he court again said: 

"It was apparentl y t he policy of the 
General Assembl y i n enacti~ Laws of 
1887 , pp . 129 to 131 , to enable a 
county court , entitled to the benefits 
of said act, to be advised by a county 
counselor of its own choosing , and 
not by one foisted upon it by an ou t 
_oing and possibly unfriendly county 
court . ·(. -'} -::·11 

The conclusion we have reached attains this desired 
result . 

\le have c>i ven due regard to the copies of various orders 
made by the county court of Jackson Count y , but for the 
reasons mentioned in ~tate ex rel. Jones v . Smiley, et al ., 
Judges , 3UO s . ~ . 459 , we do not consider t hem pertinent. 
Ue have also given cons ideration t o t he amendatory act found 
as House Bill Uo . 475 , and i ncorporated in the Mi s souri 
Revised statutes Cumulative Supplement, 1951 , page 50. How-
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ever , f. llo dng :r•ord v . Boyd CoWlty , cited supra , and the 
rule as declared in 67 c . J . s . , "Officers , " s ect ion 9, we do 
not t hinK tne act has any relevancy to this opinion . 

The second q~estion you have ~roposed is: 

11 (2) Is there any met hod by r~hich the 
court ould bo prohibited from )ayino 
other county officers in the event t he 
answer to question one is in the 
affir .. aa ti ve . " 

·~e are not aware of any leclal proceed!~ that might be 
broU&hv to interfere ith the Jackson County court maki00 
its regular disbursements even t hough litigat ion might ensue 
with respect to the off ice of county counsel or. At ~oat 
such litigation coul d only a ffect the payment of the salary 
of that office . 

The t hird question which you have pr oposed is: 

11 (3) Aside from the statutory provi
sions for auch other officers , what is 
the particul ar method by which officers 
of the county are com.\11ssi oned . " 

There appears t o be no particular mode by which count y 
officers are com.a1ss1oned . The officer elected or appointed 
aerives his title to t he office from his ele ct.on or a ?point
ment, and the commission at moo t is merely evidentiary of 
such elect ion or appointment. 1 Iowever , re direct your 
attention to ~ec tion 5, Article IV , Constitut ion of lUssouri , 
1945, rendi ng as follows: 

"CotlLlissions of s tate ufficers .--The 
tiOvernor shall commission all officers 
unl ess otherwise provided by law. All 
co~1issions shall be issued in the name 
of the state , signed by the governor . 
sealed with the Great Seal of the state 
and attested by the secretary of state . " 

In view of the fac t that 10 specific provision has been 
enacted by the General Assembl y relating to the com..1issioning 
of persons appointed to the office of county counselor . it is 
our t hought t hat the above cons tituti onal provision should be 
followed . 
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(,uJCLUSION 

In the premises we a re of the opinion : 

(1) That at any time subsequent t o Januar y 1 , 1953 , 
t he county cour t of Jack son Count y is empowered to appoint 
a count y counselor for a term end i ng on the 31st day of 
December , 1954; 

(2) That no litigation based upon such a ppointment 
can have the effec t of interfering with the payment of the 
lawful sal aries of other county off icials and employees with 
the exception of the claimant to the office of county 
counselor and such persons a s have been appoint ed by such 
of ficial under statutory auth ority t o do so ; and , 

( 3) That t he Governor of t he state of ,tisaouri should 
co~ssion persons appointed t o t ho office of county 
counsel or i n counties of the first cl ass . 

This opinion, which I her eby approve , was prepared by 
my assistant , nr . \1ill F. Berry, Jr . 

\/FB/:fh 

Yours very truly, 

J OI11 M. DALTOU 
Attorney General 


